
stay{ sq3~~ : File No: V2/15/RA/GNR/2018-19

~~~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-059-18-19

f4.-Jicf5 Date :31.07.2018 \JfRI ffl c&I" ~ Date of Issue: /--1/r-/~
fr z5maria 3rrgar (3r9lei) rr.uRa
Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

T 3ru 3lg, aha sTr ye, 3narsrq- 3rgaraa rr urt pr srr :
37/AC/EX/MEH/17-18 f4.-Jicf5 : 13-03-2018~~

Arising out of Order-in-Original: 37/AC/EX/MEH/17-18, Date: 13-03-2018 Issued by:
Assistant Commissioner, Central Excise, Div:Mehsana, Ahmedabad-111.

l:f oJq)(>lcjjctf -qcj" !.lfaqlql cBT ';:fll=f -qcj" "CRIT

Name & Address of the Appellant & Respondent

Mis. Shah Foods Ltd

al anfh g r9ta arr rials 3rra aa ? it a g 3ar # uR zrnfe,fa fl
al; Ty er 3feral at arft zu gatarv 3rd gra r»al & I

0

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

~~ tl'<cf51'< cpf~lfl1JT_~ :
0 Revision application to Government of India :

(1) 3ta sq1a zrca arf@fr, 1994 st err iaf ft aar; mg cat cB" 6ff{ ij·
qalrr rrr at ~-~ cB" "!,I"~ 4X"g¢ cB" akrfct" TRfal1JT ~ 0

3lcR" ~ ' 1ITTc'f XiXi:blx,
fctffi". fi?ll(>lll , ~ fci'+rr.r, "elf~~' WlcR cft-cr +rat,i mf, { fact : 110001 'i:bl"
al ft a1Reg t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zafa nr cf5l" mf.1 cB" +TTura htr arar fa#t qasrIr zI 3F'[l i:blX\'.511~
i zu f44- FIR au qagrt m and z mf , zu fa4 au€rt znr qwer
~ :cf6 fcnm c/5 I x\'.511 ~ it "llT fcnm '+l 0-s I~ 11 x it "ITT l=JT(>I" c#I"~ cB"~~- "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) ana as ff Tz zm if Raffa ml u zn mTa fclP14-lf0 1 if '34£j'p1 ~a ma R 3la z,caRami j \J11" 1ITTTI a are fat4l , arr Pufia,
• case of rebate of duty of excise on goods exported to any country or t4?auts;d;J::;~;%,,

India of on excisable material used in the manufacture of the goods which are ekported to any ;3}
. country or territory outside India. 1~~-,-~ '· .'q;,_-':l
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(«) zuR zrc ml 4Ia fg R4 md # are (urea zn err at) Ruf fur ma

lTTC'f ID I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

er if sqla at '3c4 I~'4 ~ cf> :rmr=r cf> @"-q sit sq@t ifs #r # +r{& GITT
ha or?r sit za err vi Pu afa 3gr, or8tm "Cffffil err ~ "CJx m
ar #j fa arf@fru (i2) 1998 t1m 109 m Pl9,cfct fcpq ~- ID I
(d) Credit of -any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3¢41~1 ~ (3Tlfrcrr) P!llfilq<:>11, 2001 cf> f.rlli:r 9 a aiafa Rafe qua in
~-s if at ,fat #i, hf srlr # ma- am ~~~ if m.:r l=JNf cf> -mm ~-~ ~
3r4ta 3reg #t tat uRzji rr fr 3r4a fcnm Girt al1 Gr TTr GIT • cpr
j{.<<-P~ft~ cf>~ 'cl"RT 35-~ if mffif i:tl° cf> grar rd # W2T t'r31R-6 'cfRYfR ctr ma­
ft et afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on whkh the order
sought to be appealed against is communicated and shall be accompanied by two copies each of 0
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfcl\JJ1 3TrclcR cf> W2T ursi iva v alaqt zqaa tat q?1 2oo/­
"c#r"ff 'TffiR c#i" "\JJW 3tR wsj icva vag ara vnrar st m 1 ooo;- c#i" "c#r"ff 'TffiR cB1"
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac. ·

#tr zca, trqaa yc vi hara 3r4l#hr mznf@raw # ,R 3r4ta­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 3tu 3qrzyccs 3rf@fa, 1944 c#i" mxr 35- uo#f/35-~ sinifa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfd f81 Rs! a qR-teG 2 (1) cB" if ~~ cf> 3™ c#i" 3rfta, 3flat #a ma
gen, #sh sr zgea vi @tara or@ta nznrf@raw (frec) #t ufga 2hit4 4)feat,
3-154-iGlcillG if 311-20, ~~ i31ffclc<.>l cbfql'3°-s, ff1T ~, '1154-iGlci!IG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ 0tCJ1G1 ~ (3ilfrcrr) PlllfilqclJ, 2001 c#i" mxr 6 cf> ~m ~.-q-3 if frr~
fcp-q~ '1141 cll a =znnf@pawl 6t +r{ 3r4la # fas 34la fag ·Tg 3iml ctr ar ufajf Rea
uei sn zgca #t +=rf1T, &fN1 c#i" +=rf1T 3:rR crflllm 1T7.1T ~~ 5 c'lmf m~ cB1=r % crnt
~ 1ooo/- "c#r"ff ~ Nift I \Jl6T ~ ~ c#i" 1=fi.T, &ff\J1 c#i" +=rf1T 3:rR crflllm 1T7.1T ~
~ 5 c'lmf m 50 c'lmf -acn· "ITT m ~ 5000/- "c#r"ff ~ Nift I \Jl6T ~ ~ c#i" lTITf,
~ c#i" +=rf1T 3:rR crflllm 1T7.1T ~~ 50 c'lmf Ira unar & asi u; 10000/- pl
~Nift I c#i" "c#r"ff -fl51 ll cb x RiJ -R,I '< cf> '1"r, if ~'<!SI I Raia a rrz a su x=ml:T c#i" '\JJ'm I 'll6
rr Ur en a fa#t Tf@a I cf\JJ Pleb iH?f * ~ c#i" m'<!SlT cpf 'ITT

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.101-QP_Q/:
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac and abov.e~~0-Lac, :'J,,

respectively in the form of crossed bank draft in favour of Asstt. Registar of a br~n'ch of~any-::\:,~"'>..,,_

(;· ?/ . .·:J\ti :
.. :­-v t,l\~::·l ·: .. '. J j I
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nominate public sector bank of the place where the bencti of any nominate public sector bank of
the place where the bench of the Tribunal is situated ,. ·. ' ,

(3) "lf~ ~~"If~~~ cpy~mw i m~~~ cB" ~ i:ffR:rcpy :fIBR~
<i<T x=r fcnm \i'fJ,TT ~~ ~~ cB" iffif ~ 'lfr fcp ~ ~ cm?:f'x=r ffi cB" ~ <l~ ~
znrznf@rawat ya orflaa .zn 4trar at ya mar fur urr et

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner ·not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. ·As the case may be, is filled to -avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ' · · ,

.(4) 1r1rcrzu zyca 3rf@Ru 497o zerr ii@era at srqfl---1 * 3TcPTif~-~~
sad 3reaa zar on?gr zrenRenf Rf qTferant a am?grrt t va #Re "CR
~.6.50 % 'cp,- gr1rrzu zycan feaz m star arfg I .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I ite.m of
the court fee Act, 1975 as amended.

(5) gait iif@er rrcai at fir a4 an fmii #l ail #ft ea '1llcf>ftj°a fcITTTT \JITT'IT %
Gilr zyca, ab€tr surda cay aran a4h8tu nnf@raw (arufff@) Pu, 1982 i
Af&r%1 . .
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

(6) +tarran, he4tz 3eu area vi hara 341hz If@rawr (fa) h ,fa 3r4ti hmaai ii
h.&tr 5euz area 3rf@fer, &&yerr 39#h 3iaaf fa#tr(Gin-2) 3rf@1fer# 2a&V(2&y ft
ism 2)f@air: a..2&y 5itRt f4ft;3f@)fzra , &&&yRtar3 hgiavfr @hara at sfrat
ar&, tref#Gr ar{ q±-fr sac ar 3larj , ara fan gr arr h 3iatia sats@Tcf cnc;fr

3r)fr2a 7f@ zratwuva 3rf@razt
tjic;-&14~~ 'Q""ci flqfqi,{ c);- 3-ic=rat," CFJTdT fcnl:rarr area "ifeverrf@

. (i) CURT 11 ±r # 3iau efffa zn#

(ii) ~ acFIT cfij- 'c>l'I' ~~~

(iii) ~~ fc.l4cH 1c1 c>11 m- ~ 6 m- 3-ic=rat=r ~~-

-+ 3rraharra zr fr sr arr ehaaa fan (i. 2) 3f@1frr#, 2014 m- 31warqa fr4 3r4litzr ,f@rat h
+GT f@arr&fl2rarr3r5ff vi 3r41 ata&izhity

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be i;;ubject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 .of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ·

(6)(i) z3r2rh,fr3rd f@raswrhmgrsf rar 3rrar gr;en zn c;0s fclc1tR.d-~ ctr ;JJfJf fcITTr CJfQ'?
h 1o% 0grarru 3th srzihuaave ftafa elaravsh 10% 0pareru fr sra#I. ·. :--~~~~~:;.
(6)(i) In view of above, an appeal against this order shall lie before the__ff;i_~µ11c;1I o_ n_, \,}., ,
payment of 10% of the duty demanded where duty or duty and penalty aredispute, or )zit
penalty, where penalty alone is in ate: \%%'·ye]
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ORDER-IN-APPEAL

F No.V2/15/RA/GNR/18-19
i

This appeal has been filed by the Assistant commissioner of CGST, Kalol

Division, Gandhinagar [for short-department], in view of Review Order No.04/2018­

19 dated 04.06.2018 of Commissioner, CGST, Gandhinagar, against Order-in­

Original No.37/AC/EX/Meh/17-18 dated 13.03.2018 [for short-impugned order]
passed by the Assistant Commission of CGST, Mehsana Division [for short­

adjudicating authority] in case of M/s Shah Foods Ltd, 453/1, Kalol-Mehsana Toll

Road, Chhatral Taluka, Kalol [for short- respondent].

2. The brief facts of the case are that based on an Audit observation, a show

cause notice dated 16.06.2016 was issued to the respondent, alleging that they had

received services of Manpower Supply from M/s Setu Consultancy, a proprietorship

firm; that as per notification No.30/2012-ST dated 20.06.2012, the respondent has

to pay 75% of the Service Tax under Reverse Charge Mechanism (RCM) and 25%

was to be paid by the service provider, whereas, 100% service tax was paid by the

service provider; that by not paying 75% of service tax amounting to Rs.5,69,286/­

during December 2013 under RCM, the respondent has contravened the provisions

of Section 70 of the Finance Act, 1994 and Rule 7 of the Service Tax Rule, 1994.

Vide the. impugned order, the adjudicating authority has dropped the allegations

raised against the appellant.

3. Being aggrieved, the department has filed the instant appeal on the grounds

that:

• The service tax chargeable by the adjudicating authority is against the

provisions of Rule 2(d)(1)()(b) of STR which defines the person liable to pay

Service Tax under RCM; that the adjudicating authority has totally· ignored

the provisions of Notification No.30/2012-ST dated 20.06.2012, wherein

service tax to be paid by the service recipient is clearly prescribed.

• Over and above the prescribed percentage of service tax paid by the service

provider is without authority of law and it is in nature of deposit and not

considered as duty. Therefore, there is no double taxation as held by the

adjudicating authority.
• As per decision of Hon'ble High Court of Mumbai in case of Idea Cellular

reported at 2016(42) ST 823 tax shall be levied if it is relatable to statutory

power emanating from a statute; that notification clearly stipulates to pay

25% and 75% by the service provider and service recipient respectively and

therefore, there should not be any reason to by-pass the clear provisions.

4. The respondent has filed their cross-objection to the appeal filed by the

department, wherein, they inter-alia, stated that the exercise proposed under the

department appeal is revenue neutral in character, in as much as it is an admitted

fact that in the given instance, 100% tax is paid.be service provider and the

respondent has taken credit only of the~Unt.-Q*i4'\by them to the service

}%8%
\
p-\ ~ . ;,:-~\·- ·sf1%hr°· ?.5..­
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provider; that the ax in question cannot be demanded again. They further
contended that the show cause notice hits by timebarred as no suppression of facts
involved.The respondent relied on various case laws in support of their arguments.
The respondent has relied on various cases viz. 2018 (6) TMI CESTAT Ahmedabad
in case of M/s Gujarat Technocasing Pvt Ltd;2018(5) TMI 1127-CESTAT Bangalore
in case of M/s Lohagiri Industries Pvt Ltd; 2018 (2) TMI 719-CESTAT Allahabad in

case of M/s K.V Enterprides

5. Personal hearing in the matter was held on 24.07.2018. Shri Gunjan Shah,
Chartered Accountant appeared for the same on behalf of the respondent and

reiterated the facts of the department appeal.

6. I have carefully gone through the facts of the case and submissions made by

the department in the grounds of appeal and also the submissions made by the

respondent in their cross-objection. The issue to be decided in the instant case is to
whether the service recipient i.e respondent is liable to pay 75% of the service tax
under RCM in terms of notification No.30/2012-ST supra, when the tax in full is

paid by the service provider.

7. At the outset, I observe that the case is relating to non- payment of service

tax on taxable service viz. Manpower Supply by the appellant under RCM as
stipulated under notification No.30/2012-ST. I further observe that as per
prov1s1ons of the said notification in respect of Man Power supply service under
RCM, 75% of the service tax burden is to be borne by the respondent, being a
service recipient and the remaining is to be paid by the service provider. In the
instant case, 100% service tax liability has been paid by the service provider. The
adjudicating authority has vacated the allegation raised in the audit objection as
well as in the show cause notice, vide the impugned order that demanding service
tax again from the appellant would lead to double taxation and further contended

· that the exchequer is never at loss as the revenue has not been suffered but
revenue neutrally is maintained. However, non-payment of service tax under the

said provisions is only a procedural lapse.

8. I observe that during the disputed period, vide the notification No.30/2012-
ST supra, the liability of paying service tax @75% was on the appellant and not on
the service provider. Hence, for the disputed period, the .amount paid by the service
provider has no relevancy in respect of payment to be made by the appellant. In
the instant situation, the service provider is having all right to apply refund of
excess payment made by them. In the circumstances, the said argument of the
respondents leads to double payment and revenue neutrality is not tenable.

9. Further, the charging Section 66B of the Finance act, 1994 which states that
. ------

"SECTION 66B.Charge of service tax on and after Ftnae&@2oz2mhere
shall be levied a tax and collected in such!manner as.ay be

b d
II (:' ; ( ' v- 'if \

prescri e . : =;,.;~\~ . :;~(

es "J/
~
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10. Section 68(1) makes it mandatory for service provider to pay tax. Section

68(1) is reproduced as below

"(1) Every person providing taxable service to any person shall pay service
tax at the rate specified in section 66 in such manner and within such period
as may be prescribed."

11

11. Section 68 (2) makes it mandatory for Notified services that the receiver or

receiver and provider on shared basis to pay the service tax. Section 68(2) is

reproduced. as below-

"(2) Notwithstanding anything contained in sub-section (1), in respect of
[such taxable services as may be notified by the Central Government in the
Official Gazette, the service tax thereon shall be paid by such person and in
such manner as may be prescribed at the rate specified in section 66 and all
the provisions of this Chapter shall apply to such person as if he is the
person liable for paying the service tax in relation to such service.

Provided that the Central Government may notify the service and the extent
of service tax which shall be payable by such person and the provisions of
this Chapter shall apply to such person to the extent so specified and the
remaining part of the service tax shall be paid by the service provider.

11

The analysis of above section 68(1) gives a vital point that tax shall be paid in such

manner as may be prescribed. In the In the instant case, as per RCM under

notification supra the service tax @75 % is required to be collected from the

appellant i.e the service recipient and remaining is required to be collected from the

service provider. However, 100% service tax has been paid by the service provider

which contravened the provisions of Section 66B as well as Section 68 supra. The

analysis of above section 68(2) gives us vital points tax shall be paid in such

manner as may be prescribed . Notification 30/2012-ST issued under section 68(2)

stipulates that for the service in question, the services tax liability shall be shared

between provider and receiver of service to the extent of percentage prescribed in

notification.

12. The mandate of this section 68(1) and 68(2) is very clear and does not give

any scope of interpretation leading to the conclusion that the tax liabilities cast on

one person could be discharged by any other person in the manner which is not

prescribed by the law. The plain and simple reading of section 68(1) and 68(2) is

that the person on whom the tax liability is cast, he only should discharge it and

also in the manner specified. Tax collected through any other person will be a
violation of Article 265 of Constitution of India as well as statutory provision of

Section 66B ibid read with section 68(1) and 68(2).

13. Hon'ble High Court of P & Hi has interpreted it in case of Idea Cellular

[2016(42)TR 823]. Hon'ble High Court has very clearly stated that the

rules must

"..... As postulated by Article 265 of the constitution of India a tax shall9oz.Ce...)N
be levied except by authority of law 1.e., a tax shall be valid only if/1£ 5­
relatable to statutory power emanatmq from a statute. #

»[
{ • < ­•.·· is
,;,. ·.). " . . :· ·1/y'' I±N '8\ • "v, ...e" -9
'\_ ·•~' , ,, C •·/•i,-­....._ ,,f
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on the sale of SIM cards, not being relatable to any statutory provision,
must be held to be without authority of law and'as a consequence non est....
" (para 12).

The Hon"ble Court further held that

"The mere fact that orders have been passed levying and collecting
tax would not confer legitimacy, on the acts of the State of Haryana in
seeking to retain the amount of tax collected and retained, without
authority of law. The State of Haryana would have been justified in raising
such a plea if the judgment in Bharat Sanchar Nigam Limited (supra) had
been held to be prospective. A perusal of the aforesaid judgment reveals
that the declaration of law is not prospective and like all general
declarations of law, would be deemed to apply from the inception of the
statute. The judgment having clearly held that VAT cannot be collected on

. activation of SIM cards, the assessment orders levying and collecting VAT,
are from their inception a nullity and, therefore, the levy and collection of
VAT is without authority of law and violative of Article 265 of the
Constitution of India." (para 22)

O 14. In view of the Constitutional and statutory provisions, I am of the opinion
that appellant has not discharged his tax liability. The situation of the instant case
make it clear that when the notification stipulates the payment of service tax
@75% by the service recipient and @25% by the service provider, there should not
any reason to by-pass the said celar provision by the service provider by paying
100% service tax, especially they are having all right to claim refund of excess
payment made. In view of the above discussion, I am of the opinion that the
liability of paying service tax @75% was on the appellant and not on the service
provider. Therefore, the appellant is liable for payment of service tax for the
disputed period under the category of taxable service of "Manpower Supply" as
specified under the said notification. Further, I observe that appellant has not
declared this receipt at any time to the department such receipt is revealed by
department and therefore it can be construed as suppression of facts from

department.

15. I view of above discussion, I uphold the demand of duty with interest and
penalty under Section 78(1) of FA, as alleged in the impugned show cause notice.

16. In the forgoing discussion, I set aside the impugned order and allow the
appeal filed by the department. The appeal stands disposed of in above terms .

a»1alhare

0

Attested

a.#an.
Superintendent (Appeals)
Central GST, Ahmedabad

(smr gia)
erg (rfr)

Date : .07.2018
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By R.P.A.D
To
M/s Shah Foods Ltd,
453/1, Kalol-Mehsana Toll Road,
Chhatral Taluka, Kalal

The Assistant Commissioner of CGST
Mehsana Division

Copy to:­

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central GST, Gandhinagar.
3. The Assistant Commissioner, System-Gandhinagar
4. Guard File.
5PA. File.
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